John Renowden, an MSHA electrical inspector, as well as a journeyman
electrician, inspected the site* He tested all of the electrical systems
related to the pump motor. Renowden also concluded that the tugger cable
came in contact with the bad splice (Tr. 110-111).

Respondent Mendisco leases this mine from Atlas Mine'rals (Atlas) (Tr.
28, 30, 37, 47). Mendisco does the mining and Atlas has agreed to install
and maintain the electrical system (Tr. 130, 131, 134, 147, 148, R3).

If Mendisco had   an  electrical  problem  they would   contact   Atlas   to
remedy  it.     MSHA  found  no  evidence  that Mendisco   knew of  the  bad   splice
(Tr.   41,  49).

DISCUSSION

Mendisco   asserts,   aa  a  threshold matter,   that  it   is   not   responsible
for   the  defective  wiring.     The  defense  pivots  on   the basis   that   Mendisco   is
an   independent   contractor  as   to Atlas.     It   further relies   on   its   agreement
with  Atlas   and  argues   that  Atlas   and  not  Mendisco   should  have  been   cited.
Mendisco   further  relies  on  the  Secretary's   guidelines   relating   to
independent  contractors.

The   independent   contractor   cases   arise  in the  Commission  decision   of
Republic'Steel  Corporation,   1  FMSHRC  5,   and   its  progeny.     Generally   such
cases  arise when  the   Secretary  seeks   to  impose  a  penalty  on   a mine   operator
for   an act  performed  by  the  operator's   independent   contractor.     Cf  U.S.
Steel  Corporation,   4  FMSHRC   163,   (February  1982).

Mendisco's   reliance  on  the  doctrine   is misplaced.     In   this   factual
setting Mendisco  was   the  mine   operator.     It  did  the mining,   its   employees
were  exposed   and   it   could have  eliminated   the hazard.     In  these   cir-
cumstances Mendisco's   legal  relationship with  Atlas   is   not   relevant   nor   is
it   a  defense.

The  recent   Commission decision of Phillips Uranium Corporation,   CENT
79-281-M (April   27,   1982)   is  not   applicable here.     The  Phillips   doctrine   is
limited by  two   factors.     These   are,   first,   the  owner  is   not   in violation  of
the  Act  where he has   retained  an  independent   company with   experience   and
expertise  in  the   activity being  undertaken,   and,   two,   where   the   employees
of   the owner  do  not   perform any work  other   than  to  observe   the  progress   of
the work to  assure  compliance with  quality  control  and  contract   specifi-
cations  (slip  op.   1,   2).

Mendisco   further  contends   that   the  electrocution  could   not   have
occurred  as  outlined  by MSHA's   evidence.     This  contention  rests   in  part   on
Felix Mendisco's   testimony  concerning  the   positioning  of   the  wire   tugger
cable  and  a   likelihood   that   the  cable  could  not   contact   the   defective
splice.     I am not   persuaded.     At   the   time  of  the   accident  MSHA expertsy
